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OCTOBER 2006

From the Editor
This issue features a timely and insightful article on the IRA charitable rollover,
as recently enacted by Congress in the Pension Protection Act of 2006. This
article was co-authored by Michael R. Parham of Williams, McDaniel, Wolfe &
Womack in Memphis and Eddy R. Smith of Holbrook & Peterson in Knoxville.
Flesh out your understanding of this new act by attending our section’s
teleseminar on Estate Planning and Charitable Giving Aspects of the Pension
Protection Act of 2006 on Wednesday, October 25, 2006. The agenda for that
teleseminar is included in this issue.

Don’t overlook the short and interesting article on draconian staff reductions in
estate and gift tax personnel at the IRS, contributed by Knoxville attorney
Anne McKinney.

In addition to Probate Court News, this issue includes two new features,
Membership News and Cases of Interest. Please email your submissions for
these new regular features as well your suggestions for proposed articles to
Virginia Griffee.

Teleseminar: Estate Planning and Charitable Giving
Aspects of The Pension Protection Act of 2006

What: Estate Planning and Charitable Giving Aspects of The Pension Protection
Act of 2006
Date: Wednesday, October 25, 2006
Time: 12:00 – 1:00 p.m. (Central Time)
CLE: 1 general CLE Credit

Materials: Two days prior to the program, you will be emailed procedures for
downloading course information from the TennBarU web site and a telephone
number to call for access to the seminar. When you call in, an operator will
confirm your registration and you will be connected to the program. At the end
of the program there will be a question and answer period.

Speakers: Knoxville attorney Eddy Smith, Nashville attorney Paul Hayes, and
Memphis attorney Virginia Griffee.

Registration costs: $49 for members of the Estate Planning and Probate
Section, $69 for TBA members, and $89 for attorneys who are not members of
the TBA. No charge for judges, lawmakers and law students who are TBA
members

Register online now or contact TBA at 800-899-6993 or in Nashville at 383-
7421.

Why You Should Participate: The Pension Protection Act of 2006 makes
significant changes in the areas of estate planning and charitable giving. In this
teleseminar presented by the TBA Estate Planning and Probate Section, a panel
of three Tennessee lawyers will discuss key provisions affecting retirement
asset planning, corporate-owned life insurance, charitable giving incentives,
and charity reform, including the following:

• EGTRRA pension and IRA provisions made permanent.
• Nonspouse beneficiary rollovers of inherited retirement assets.
• Limited tax-free IRA distributions for charitable purposes.
• Increased charitable deductions for donations of conservation easements.
• Increased excise taxes for public charities and private foundations.
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MEMBERSHIP NEWS

Welcome to the following
new members of the
Executive Council of our
section: East TN Delegate
Don Hart of Jonesborough;
East TN Delegate Lee Akers
(Clerk and Master) of
Chattanooga; Middle TN
Delegate Jay Cloud of
Boult, Cummings, Conners
and Berry in Nashville; and
Middle TN Delegate Les
Wilkinson of Harwell,
Howard, Hyne, Gabbert &
Manner in Nashville.

Note from Editor: This is a
new feature, and we need
your help. Please submit any
“on the move” or
achievement news to
vgriffee@griffeelaw.com for
inclusion in our next issue.
Thank you.

mailto:vgriffee@griffeelaw.com
https://www.tba.org/onsiteinfo/teleseminars/10_25_06.html
mailto:vgriffee@griffeelaw.com
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• Modification of record keeping and substantiation requirements for certain
charitable contributions.
• Charitable deduction valuation and appraisal reform. 
• Treasury study on donor advised funds and supporting organizations. 
• Charitable contribution deductions to donor advised funds. 
• Accountability of donor advised funds. 
• EGTRRA changes to qualified tuition programs made permanent.
• IRS given regulatory authority to clarify transfer tax treatment of 529 plans.

PANEL:

Eddy R. Smith is a principal of Holbrook & Peterson, PLLC, a Knoxville law firm
whose practice is focused on estate planning and administration, asset
protection planning, tax planning, business succession planning, charitable
giving, and representing nonprofit organizations. Mr. Smith was awarded First
Place in the American College of Tax Counsel National Student Writing
Competition and also co-authored "Tootsie (TUTC) Dresses Trusts in New Attire:
Tennessee Enacts the Uniform Trust Code," Tennessee CPA Journal (November
2004). Mr. Smith is a member of the Tennessee Bar Association (Vice Chair,
Executive Committee of the Estate Planning and Probate Section), the Knoxville
Bar Association, the Knoxville Estate Planning Council (Board of Directors), and
the Smoky Mountain Planned Giving Council (Treasurer). Mr. Smith received his
undergraduate degree from Virginia Tech, a graduate degree from Lipscomb
University in Nashville, Tennessee, and his law degree from The University of
Tennessee College of Law.

Paul Hayes is a tax attorney with the law firm of Waller Lansden Dortch &
Davis, PLLC. His practice includes advising high-net worth individuals, closely-
held family businesses, and nonprofit organizations with a particular emphasis
in the areas of estate planning, trust and estate administration, business
succession planning, charitable planning and tax law. He received a B.A. in
Economics summa cum laude from Murray State University (1990) and a J.D.
with high honors from Memphis State University (1993). Mr. Hayes is a certified
public accountant and a certified financial planner. He previously worked as a
tax manager in the National Tax Consulting Practice of Ernst & Young, LLP as
well as a principal in a regional accounting firm's tax consulting and personal
financial planning practice. He serves as Chair of the Executive Council of the
Tennessee Bar Association Estate Planning and Probate Section as well as a
director and officer for Guardianship and Trusts Corporation. Mr. Hayes is a
frequent speaker on estate planning and administration topics for the Nashville
and Tennessee Bar Associations.

Virginia W. Griffee practices wills, trusts, estates and business law in Memphis
and Shelby County, Tennessee. Prior to starting her solo practice in 1994, Ms.
Griffee served as senior counsel for Great Western Consumer Finance Group
and as an associate at Armstrong Allen. Fresh out of law school, she clerked on
the Sixth Circuit Court of Appeals for the Honorable Harry W. Wellford. Ms.
Griffee is a member of the Tennessee Bar Association (West Tennessee
Delegate, Executive Council of the Estate Planning and Probate Section), the
Memphis Bar Association, the Estate Planning Council of Memphis, and the
Association for Women Attorneys. She is also editor of the newsletter published
by the Estate Planning and Probate Section and has written articles for other
publications on estate planning and charitable giving. Ms. Griffee received her
undergraduate degree with honors from Rhodes College and her law degree,
after serving as Comments Editor of the Law Review, from The University of
Memphis College of Law.

 Congress Enacts the IRA Charitable Rollover
By Michael R. Parham and Eddy R. Smith
The enactment of the Pension Protection Act of 2006 on August 17 brought
about many changes in the way retirement plans will be administered and how
assets of retirement plans may be withdrawn. In addition, it instituted a
number of changes relating to charitable organizations and charitable gifts.
Perhaps the most anticipated provision of the Act is the long-awaited “IRA
charitable rollover.”

For 2006 and 2007 only, taxpayers may make “qualified charitable
distributions” (“QCDs”) of up to $100,000 annually from traditional IRAs and
Roth IRAs. The IRA owner will not receive a charitable deduction for the
distribution to charity, but neither will the distribution be included in taxable
income nor will it count against the percentage-of-AGI limits on the charitable
deduction for other charitable gifts.
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There are key qualifications to what constitutes a QCD. 

• Age Requirement. Not everyone will be able to make a QCD. Only IRA
owners who have reached the age of 70 1/2 qualify. It is important to note
that the taxpayer must reach age of 70 1/2 by the date of the distribution.
This should not be confused with the rule governing when IRA required
minimum distributions must begin (by April 1 of the year following the year in
which the taxpayer reaches age 70 1/2).

• Direct Transfer Requirement. The distribution must be made directly from
the IRA trustee to the charitable organization. If the taxpayer withdraws money
from an IRA and then contributes it to a charity, the withdrawal will not
qualify as a QCD.

• Traditional IRAs and Roth IRAs Only. QCDs are allowed only from traditional
IRAs and Roth IRAs. Distributions from 401(k) plans, 403(b) plans or any other
type of retirement or profit-sharing plans will not qualify as QCDs.

• Code Section 170(b)(1)(A) Charities Only. Only distributions to public
charities and private operating foundations will qualify for QCD treatment.
Distributions to private non-operating (grant-only) foundations, supporting
organizations, and donor-advised funds will not qualify. (Taxpayers may still
make tax-free withdrawals from Roth IRAs to fund charitable gifts to these
recipients.)

• No Quid Pro Quo. Distributions in exchange for a charitable gift annuity,
charitable remainder trust, or charitable lead trust will not qualify because the
IRA owner may not receive any tangible benefit from the charity in exchange
for the distribution. The charity must provide a gift receipt for the distribution
and, if the receipt shows that the IRA owner received any tangible benefit in
exchange for the distribution, the exclusion for the entire distribution will be
forfeited. Substantiation for a QCD is required in a manner similar to the
“contemporaneous written acknowledgement” of charitable gifts of cash of
$250 or more.

• Limitation on Amount. The maximum amount that can be transferred each
year as a QCD is $100,000 per taxpayer. Provided both spouses have IRAs with
at least $100,000 each, a married couple may make QCDs of up to $200,000.
However, each spouse must make the transfer from his or her own IRA.
“Splitting” the QCD in a manner similar to splitting gifts for gift tax purposes is
not allowed.

There is no carry-over allowed for QCDs similar to the five-year carry-over for
unused charitable deductions. Any portion of a distribution in excess of
$100,000 will be included in the taxpayer’s gross income for the year.

• QCDs and RMDs. One benefit of making charitable donations in the form of
QCDs is that they count toward the taxpayer’s “required minimum distribution”
(“RMD”) from a traditional IRA for the year of the QCD. Thus, the taxpayer is
able to avoid taxable income that she would have recognized if she had made
no charitable gift.

• Conclusion. The combination of avoiding the percentage-of-AGI limitations
and counting towards RMDs makes a qualified charitable distribution (IRA
charitable rollover) a tax-favored way to make charitable gifts in 2006 and
2007. In addition, the new charitable rollover provision will provide public
charities with a valuable new tool in seeking donations.

Probate Court News

SHELBY COUNTY: Probate Clerk Chris Thomas welcomes the Honorable Karen
D. Webster, recently elected Judge of Division 2 of the Probate Court of Shelby
County, Tennessee.

HAMILTON COUNTY: Clerk & Master S. Lee Akers notes that Acts 2006, ch.
639, regarding the TennCare notice, takes effect January 1, 2007, and he
provides the following information:

Notice of TennCare Status in Petition. Effective 1 January 2007, petitions for
letters must provide notice to the court concerning whether or not the
decedent was a TennCare recipient. T.C.A. § 71-5-116(d)(3), T.C.A. § 30-1-
117. Hamilton County petition forms 075 (Intestate) and 076 (Testate) will
contain the following paragraph:



TBA Estate Planning& Probate Section Newsletter

file:///Volumes/FileServerf-1/tba2%20(for%20web%20only)/sections--old/ENewsletters/estate_10_03_06.html[11/8/11 6:07:31 PM]

ITEM 4. TENNCARE. At time of death, Decedent (check each that applies):

__was __was not under the age of fifty-five years.

__was __was not enrolled in the TennCare Program in Tennessee.

Personal Representative’s Notice to Bureau of TennCare. Within 60 days of
the opening of an estate for a decedent who was 55 years or older, the
personal representative is required to file with the Bureau of TennCare a notice
of the decedent’s death. The notice is to be in a format to be specified by the
bureau. T.C.A. § 71-5-116(d)(2).

Affidavit to Court Confirming Notice to Bureau of TennCare. Within 60 days
of the opening of an estate, the personal representative is required to file with
the clerk an affidavit confirming that the Bureau of TennCare has been notified
of the decedent’s death. T.C.A. § 30-2-301(b)(5), T.C.A. § 71-5-116(d)(2).

TennCare Claim Priority. Now a third priority. T.C.A. § 30-2-317(a)(3).

Hamilton County Chancery Court Forms can be accessed at:
www.hamiltontn.gov/Courts/ClerkMaster

What's Going on at the IRS in Estate and Gift Tax?

By Anne McKinney

On Sunday, July 23, 2006, the Houston Chronicle published an article with the
following headline: “IRS to cut lawyers who audit richest Americans / Since
fewer now pay estate tax, half to be let go; some say the move will shield the
wealthy.”

According to the Chronicle piece, the IRS currently has 345 estate tax attorneys
on staff nationwide, and the plans are to cut 157 of those positions “in less
than 70 days,” together with the jobs of 17 support personnel. The New York
Times apparently broke the story, which was confirmed by IRS deputy
commissioner Kevin Brown; the Times reportedly received internal IRS
documents provided by affected employees.

IRS sources acknowledged that buy outs are being offered to all attorneys
auditing estate and gift tax returns nationwide. If an IRS attorney elects to
leave by December 31st (and the acceptance must be given well before that
date), he or she will receive an incentive “Voluntary Employee Buy Out.” For
those who are eligible to retire this buy out will be in addition to their
retirement benefits package.

When asked to comment on the implication in the Houston Chronicle story that
the Bush administration is simply using a draconian cut in estate and gift tax
auditors to achieve indirectly what could not be achieved directly through
legislation – that is, full estate tax repeal – IRS sources commented that they
were familiar with the political theme of the newspaper articles, but in this
particular situation the genuine belief within the Service is that significant
reduction in the number of tax returns being filed is at the heart of the state
and gift tax staffing cuts.

In order to compensate for shortages of staff or over-staffing in certain
geographical areas, IRS cases may be worked by estate tax attorneys in a
location some distance from the decedent’s domicile or the location of the
personal representative. The IRS has developed a nationwide inventory concept
in auditing estate and gift tax returns: all of its staff attorneys can audit tax
returns filed anywhere in the USA. With the IRS’s drastic reduction in estate
and gift tax personnel planned for the near future, this nationwide inventory
concept could affect Tennessee estate planning and probate attorneys in
private practice more and more in the coming years.

Cases of Interest

Many thanks to Paul Hayes of Waller Lansden Dortch & Davis in Nashville and
Angela Nystrom of Baker Donelson Bearman Caldwell & Berkowitz in Knoxville
for submitting the following cases. 

1. Akins v. Edmondson, 2006 Tenn. App. LEXIS 397, as summarized by Paul

http://www.hamiltontn.gov/Courts/ClerkMaster
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Hayes:

In this case, the Tennessee Court of Appeals considered circumstances under
which an individual who had served as attorney-in-fact during the lifetime of
the principal and was a beneficiary of the principal’s estate alleged
malpractice against a law firm. While the principal was living, the attorney-in-
fact engaged the law firm on behalf of the principal to prepare the requisite
documents to create a limited partnership and a deed to convey a farm to the
limited partnership. The principal’s will specifically devised the farm to the
attorney-in-fact and the transfer of the farm to the limited partnership
resulted in an ademption of that specific devise. The principal issue was
whether there was privity between the law firm and the attorney-in-fact. Two
legal principals were examined by the Court of Appeals — whether the
attorney-in-fact was a client of the law firm and whether the law firm had
supplied false information on which the attorney-in-fact reasonably relied to
her detriment. The Court affirmed the finding of the trial court on the first
issue that the attorney-in-fact had engaged the law firm on behalf of the
principal and therefore, was not a client of the law firm. The Court then
determined there was no evidence the law firm supplied false information to
the attorney-in-fact. While the Court does not specifically address the issue,
the opinion implicitly affirms that there is no privity between a decedent’s
beneficiary and the law firm who advises the decedent. Interestingly, the case
also is also silent on the issue of whether the personal representative of the
decedent would have had a cause of action against the law firm as has been
found in recent cases in other jurisdictions.

2. Kirkpatrick v. O’Neal, 197 S.W.3d 674 (Tenn. 2006), as summarized by Paul
Hayes:

In this case, the Tennessee Supreme Court considered circumstances under
which the maternal grandmother obtained custody of her grandchild following
the death of the grandchild’s mother. The mother had been the custodial
parent. The father was under court order to pay child support. The issue was
whether (1) the child support order continued following the death of the
custodial parent and the grandmother became the successor recipient or (2)
the order terminated and a new determination of child support must be made.
The Court held that the grandmother was entitled to succeed as the recipient
of the child support because a noncustodial parent’s obligation of support
exists without the mandate of a court order under T.C.A. §34-1-102. 

3. Dooley v. Hickman, Tenn. Court of Appeals Case No. E2005-02322-COA-R3-
CV (Filed August 29, 2006), as summarized in the Opinion:

Following the death of Irene C. Dooley (“the decedent”), the co-executors of
her estate filed this petition against the decedent’s attorney in fact, Renee
Hickman (“the respondent”). The estate’s petition seeks an accounting for all
monies received by the respondent from the decedent’s accounts and the
reimbursement of any money found to have been wrongfully received by the
respondent. Particularly at issue is a $21,000 check written by the respondent
on the decedent’s account and cashed by the respondent for her personal
benefit. The respondent claims that the decedent instructed her to write the
check and to take the money as payment for her services. The trial court ruled
that the Dead Man’s Statute (“the Statute”) precluded the respondent from
testifying with respect to this alleged conversation with the decedent. At the
hearing below, the estate called the respondent as a witness and inquired into
what was done with the proceeds of the $21,000 check. After answering the
estate’s questions on the subject, the respondent raised an objection, arguing,
as she does on this appeal, that the estate waived the application of the
Statute by calling her as a witness and by specifically soliciting testimony
regarding the disposition of the proceeds from the $21,000 check. The trial
court held that the limited scope of the estate’s questioning did not constitute
a waiver of the restrictions of the Statute. In its judgment, the trial court
ordered the respondent to reimburse the estate for the $21,000. The
respondent appeals. We affirm.
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